current scheme for enforcing the mine safety laws

-Iiminate the dangerous conditions which

n the course of inspections either by
requnlbatement of the vToTaTTojTor ,  where
warranted, by withdrawing miners fro, the dangerous
situations.    Having taken these steps,  however,   there
are no -"rrent enforcement sanctions to insure con-
tinued compiiance with the Act's requirements by the
operator after abatement of the jtctual violations
observed ....    The new provision of section 109 of
"the bill is designed to deal with that gap in
enforcement^

It is in essence,  a means by which the Secretary
con (sic) obtain the correction of violations
which habitually occur when the inspector is
not present in the mine.    The provision enables
the court to infer from the repeated discovery
of violations at a mine that the operator pro-
bably regularly permits such violations to occur
at times when the ijispector is not present a^t
the mine. 217    [Emphasis added. ]

It should be noted that the "current scheme" and "current enforcement
sanctions" of the 1969 Act to which the Senate Report refers are  identical
to the current scheme and sanctions of the 1977 Act insofar as section
104(d)  is concerned.    As noted above,  section 104(d) was drawn almost
verbatim from section 104(c) of the 1969 Act.     (As will be discussed
below,  the same holds generally true for section 103(g), 30 U.S.C.
813(g),   (miners' complaints) and its predecessor in the 1969 Act).

Had Congress sought to grant the Secretary the authority to impose
104(d) sanctions for violations that no longer exist when the inspector
is present to observe them,  it would have amended section 104 (d)  for
that purpose.    Instead, Congress devised injunctive relief to fill an
acknowledged "gap in enforcement" with respect  to violations not actually
observed by the inspector because he is not present at  the mine.     Section
108 constitutes extraordinary relief that is  to be invoked only when other
statutory measures have failed.    Nevertheless,  its genesis,  quoted above
was the recognition by Congress that section 104(d) had limited
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1977 Act,  627.

1568rthermore,  under Judge Merlin's analysis,   use*of  the  word  finds
